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INTRODUCTION

yorporate  in’estigations in  katin  1merica,  as  in  manw other  regions,  ha’e become 
increasinglw common and necessarw as go’ernment enforcement and social and political 
mo’ements ha’e dravn sharp attention to corporate misconductC Uerhaps most notablw, in 
06zA, the Lava Jato corruption scandal, also Fnovn as Operation Car Wash, erupted in (ra–il 
and soon spread throughout katin 1mericaC Wormer presidents, presidential candidates 
and senior go’ernment o.cials throughout the region vere indicted, con’icted and )or2 
in’estigated for their in’ol’ement in misconduct, and companies to this daw continue to face 
scrutinw from enforcement authorities in katin 1merica and the Knited jtates, among other 
countriesC[1] jocial uprisings and political mo’ements further prompted the need and desire 
to implement and enforce social sustainabilitw policies to address vorFplace misconduct, 
go’ernance and social issuesC[2]

1s a result, companies across katin 1merica ha’e increasinglw enhanced and de’eloped 
more sophisticated compliance programmes, human resources departments and internal 
audit departments vith a Few aim of identifwing, in’estigating and addressing misconduct ; 
consistent vith enforcement authoritiesT groving expectationsC Phis chapter addresses best 
practices for conducting internal in’estigations in katin 1mericaC

Uart one pro’ides an o’er’iev of go’ernment in’estigations in the region, includingJ )z2 
a high-le’el re’iev of the Knited jtatesT enforcement actions after Lava Jato and Few 
taFeavaws from those enforcement actions3 and )02 an o’er’iev of the transnational 
in’estigations landscape in katin 1mericaC

Uart tvo addresses best practices and practical guidance on planning and conducting an 
internal in’estigation in katin 1mericaC

(ecause other chapters in this guide focus on speci9c countries in katin 1merica, this 
chapter does not focus on anw particular countrw except to pro’ide examplesC

INVESTIGATIONS LANDSCAPE: ENHANCED ANTI-CORRUPTION ENFORCEMENT AND 
COMPLIANCE FOCUS ON LATIN AMERICA

OVERVIEW OF US ENFORCEMENT ACTIONS IN LATIN AMERICA SINCE 2014

Phere has been a signi9cant increase in enforcement actions in the region bw the Knited 
jtates in recent wearsC Phe Woreign yorrupt Uractices 1ct[3] )WyU12 is the primarw Kj lav 
go’erning foreign briberw and corruption and has been one of the lavs used most freEuentlw 
bw Kj authorities to bring corporate enforcement actions concerning katin 1mericaC Phese 
cases ha’e grovn exponentiallw during the past decadeC 1s set out in Pable z, belov, there 
vere almost the same number of WyU1 enforcement actions in the past z6 wears as there 
had been cumulati’elw in the 74 wears prior, starting vhen the WyU1 vas enactedC

TABLE 1: ENFORCEMENT ACTIONS IN LATIN AMERICA SINCE 1977[4]

z855;06z7 06zA;present

Kj Mepartment of Dustice 
enforcement actions

74 75

Kj jecurities and 
:xchange yommission 
enforcement actions

76 0V
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1s shovn in Pable 0, belov, these enforcement actions ha’e spanned z7 countries across 
katin 1mericaC

TABLE 2: NUMBERS OF ENFORCEMENT ACTIONS PER COUNTRY SINCE 2014

Kj Mepartment of Dustice Kj jecurities and 
:xchange yommission

1rgentina A z

(oli’ia z 6

(ra–il 0O zO

yhile 0 0

yolombia 7 7

yosta Rica z 6

Mominican Republic 0 z

:cuador 4 6

Guatemala z 6

†exico 8 8

Uanama z 6

Ueru 0 0

Nene–uela A 6

‘’er tvo-thirds of Kj Mepartment of Dustice )M‘D2 resolutions )0O out of 75 resolutions2 and 
more than half of Kj jecurities and :xchange yommission )j:y2 resolutions )zO out of 0V2 
referred to conduct in (ra–il, sometimes in addition to other qurisdictionsC Roughlw half of 
M‘D actions in katin 1merica )zV out of 752 include an explicit reference to Few plawers in 
Lava JatoC 1 Euarter of j:y resolutions )se’en out of 0V2 include similar references to Lava 
Jato plawersC

[ot surprisinglw,  gi’en the pre’alence of third parties in most corruption cases, the 
o’ervhelming maqoritw of enforcement actions in’ol’ed pawing bribes through some twpe 
of third partw )eCgC, ’endor, consultant, agent or other intermediarw2C

MAIN TAKEAWAYS FROM US ENFORCEMENT ACTIONS IN THE REGION

CROSS-BORDER AGENCY COOPERATION

[umerous  enforcement  actions  ha’e  entailed  cross-border  cooperation  betveen 
go’ernment agenciesC Phis shovs that the relationship betveen Kj agencies and their katin 
1merican counterparts has continued to deepen, vell bewond (ra–ilC
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Recent enforcement actions e’idence the good relationship betveen Kj and katin 1merican 
agenciesC (ased on their press releases during the past fev wears, the M‘D and the j:y either 
coordinated vith or recei’ed cooperation from multiple countries in the region, including 
(ra–il, yolombia, :cuador, †exico and UanamaC

yross-border agencw acti’itw and cooperation should signal three important considerations 
for companies operating in katin 1mericaJ )z2 conduct in certain katin 1merican countries 
that pre’iouslw maw ha’e gone undetected or unin’estigated is much more liFelw to become 
the subqect of a multi-qurisdictional in’estigation in the current en’ironment3 )02 there is both 
a formal and an informal method for agencies to share information and e’idence across 
borders, vhich leads to an increased liFelihood that authorities vill be able to establish 
su.cient e’idence that a crime occurred3 and )72 the cross-border cooperation is liFelw to 
allov countries that ha’e historicallw not in’estigated corporate misconduct to climb the 
steep learning cur’e much more expeditiouslw as thew learn from agencies that ha’e been 
conducting these twpes of in’estigations for decadesC

COMPANY COOPERATION

yooperation remains a critical component of Kj corporate enforcement in katin 1mericaC In 
nearlw e’erw resolution since 06zA, both the M‘D and the j:y ha’e dravn attention to the 
cooperation pro’ided bw resol’ing entities, including production of Few documents, factual 
presentations and maFing vitnesses a’ailable for inter’ievsC

Phe M‘D has rigorous reEuirements for cooperation and vill grant ’arwing degrees of 
credit based on a companwTs conduct in the in’estigationC Wull or extraordinarw cooperation 
can afford companies signi9cant bene9ts3 for example, ]timelw pro’iding facts obtained 
through the H? extensi’e and robust internal in’estigationT, ]maFing numerous detailed factual 
presentationsT, ]proacti’elw identifwing information pre’iouslw unFnovn to the HM‘D?T and 
]collecting and producing ’oluminous rele’ant documents and translationsT ha’e resulted 
in a companw getting credit for cooperation, vhich, based on M‘D guidance, can result in a 
less se’ere resolution and a substantial discount off anw penaltw imposedC[5] It is important, 
hove’er, for companies and defence counsel to Feep in mind that, gi’en the signi9cant 
increase in cooperation betveen Kj and katin 1merican authorities, pro’iding this twpe 
of cooperation to Kj authorities can result in the sharing of that information vith katin 
1merican authorities as vell, vhich maw not ha’e the same incenti’e structure and bene9ts, 
and maw instead use that information to prosecute the companw more effecti’elw and 
harshlwC

IMPORTANCE OF REMEDIATION MEASURES

yorporate misconduct, and particularlw misconduct that ends up being the focus of a M‘D 
or j:y enforcement action, can drav attention to gaps or veaFnesses in a companwTs 
compliance programmeC Yhile gaps and veaFnesses are not a sign of an ineffecti’e 
compliance programme, and are to be expected in anw companwTs programme, the vaw in 
vhich the companw addresses those gaps and veaFnesses, including through a root cause 
analwsis and, vhere appropriate, disciplinarw action, control enhancements, policw re’ision 
and training, can reduce the risF of recurrence and lead to a much more fa’ourable resolution 
vith authoritiesC

jince 06zA,  nearlw  e’erw resolution has,  at  the least,  referenced remediation in  the 
form of enhancements to the companwTs compliance programme after disco’erw of 
the misconductC[6] yon’erselw, immature programmes, either because thew are not fullw 
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implemented or not fullw tested bw the time of the resolution, is a factor considered in 
determining the appropriate resolution and can often lead to the imposition of a monitorC[7]

CREDITING OF LOCAL FINES

In recent wears, Kj agencies ha’e become increasinglw villing to credit monew paid bw 
companies to foreign go’ernmentsC jince 06zA, the M‘D has agreed to credit pawments 
made to foreign authorities against the penaltw amount in 0z of the 75 WyU1 resolutionsC 
Phese resolutions included crediting pawments made to (ra–il,[8] yolombia,[9] :cuador,[10] the 
[etherlands,[11] jvit–erland[12] and the Knited SingdomC[13]

Phe j:y, liFevise, maw credit disgorgement )or, vhen sought, ci’il monetarw penaltw2 
amounts paid to foreign authoritiesC Phe j:y vill often not impose a ci’il monetarw penaltw 
if there is a parallel M‘D resolution that included a criminal 9ne or penaltwC Phe j:y maw 
also choose not to impose a ci’il monetarw penaltw if a resol’ing companw cooperates 
or demonstrates an inabilitw to pawC[14] jince 06zA, the j:y has imposed a ci’il monetarw 
penaltw in onlw z0 of the 0V WyU1 resolutions, foregoing ci’il monetarw penalties in the other 
z4 resolutionsC ‘f these z0, the j:y rarelw credited pawments made to foreign authorities 
against a ci’il monetarw penaltwC[15] /ove’er, it vill, on occasion, credit disgorgement 9gures 
paid to foreign authoritiesC Phe j:y agreed to credit disgorgement paid to foreign authorities 
to offset the disgorgement amounts in six of the z4 resolutions that did not include a ci’il 
monetarw penaltw3[16] in each of these, it speci9callw agreed to credit amounts paid to (ra–ilC

Phis highlights the need for companies and defence counsel to seeF to coordinate and 
secure credit for pawments to multiple authorities as earlw in the resolution process as 
possibleC (w encouraging open lines of communication betveen authorities and pro’iding 
freEuent updates regarding the status and nature of the ’arious enforcement actions 
in multiple countries, companies and defence counsel can increase the liFelihood that 
pawments vill be creditedC

OVERVIEW  OF  OTHER  RELEVANT  TRANSNATIONAL  INVESTIGATIONS  IN  LATIN 
AMERICA

jince 06zA, countries in the region ha’e adopted stronger and more aggressi’e lavs to 
combat foreign corruptionC Phe ‘rganisation for :conomic yo-operation and Me’elopment 
)‘:yM2 YorFing Group on (riberw has plawed a critical role in shaping foreign anti-corruption 
policies and legislation in katin 1mericaC je’en countries ; yhile, †exico, yosta Rica, 
yolombia, 1rgentina, (ra–il and Ueru ; ha’e adhered to the ‘:yMTs anti-briberw con’ention, 
vhich reEuires member countries to enact legislation prohibiting foreign briberwC[17] ‘ther 
countries, of their ovn accord, ha’e also created lavs prohibiting foreign briberwC[18] jome 
countries, such as 1rgentina[19] and yhile,[20] ha’e adopted corporate criminal liabilitw for acts 
of foreign corruption3 others, such as (ra–il[21] and yolombia,[22] ha’e enacted lavs that allov 
go’ernment regulators to ci’illw and administrati’elw prosecute companies that engage in 
foreign corruptionC

yhileTs 9rst con’iction on foreign briberw charges came in 06zO in a case in’ol’ing conduct 
in (oli’ia,[23] and, as at 1pril 0600, yhile had conducted at least z6 in’estigations into foreign 
briberw, including one con’iction and one settlementC[24] 1ccording to the vebsite of the 
juperintendencw of yompanies of yolombia )the agencw in charge of prosecuting foreign 
corruption2 as at 00 jeptember 0607, yolombia had resol’ed three foreign briberw casesJ 
tvo in’ol’ing conduct in :cuador and one in’ol’ing conduct in Nene–uelaC[25] jince 06zV, 
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Ueru has commenced at least three foreign briberw in’estigations and (ra–il 9’e, including 
one maqor in’estigationC[26]

†ulti-qurisdictional efforts to combat corruption ha’e prompted countries to create informal 
channels of cooperation bewond the more formal mutual legal assistant treaties3 for example, 
in 06z5, in light of the Lava Jato in’estigations, attornews general from zz countries ; 
1rgentina, (ra–il, yhile, yolombia, Mominican Republic, :cuador, †exico, Uanama, Ueru, 
Uortugal and Nene–uela ; signed the (rasilia Meclaration on international qoint in’estigationsC 
Phe attornews general agreed to cooperate on bilateral and multilateral in’estigations relating 
to the Odebrecht and Lava Jato cases, including bw promoting the ]spontaneousT sharing of 
informationC[27] Initiati’es liFe this ha’e alloved regulators to build a netvorF throughout the 
region and facilitate in’estigati’e steps such as ]taFing depositions of ’oluntarw vitnesses at 
embassies or consulates of the in’estigating countrw and maFing police-to-police reEuestsTC-
[28]

PLANNING AN INTERNAL INVESTIGATION

KEY CONSIDERATIONS FOR INTERNAL INVESTIGATIONS IN LATIN AMERICA

It is best practice for companies to analwse and, vhere appropriate, in’estigate allegations 
of misconductC ‘f course, the extent of the in’estigation maw ’arw depending on the nature, 
speci9citw and gra’itw of the allegation3 hove’er, being able to understand, address and 
remediate misconduct should be a Few obqecti’e for companies operating around the vorld, 
including in katin 1mericaC

Internal in’estigations generallw follov similar guidelines3 hove’er, there are some rele’ant 
aspects particular to katin 1merica that should be considered and are described in the 
folloving sectionsC Importantlw, the issues described belov are not intended to be a 
comprehensi’e set of issues that arise during internal in’estigations or an exhausti’e 
discussion of those issuesC [or is the framevorF belov a strict seEuential formula, as some 
of these issues maw need to be handled in a different order )or in parallel2, depending on the 
circumstancesC

DETERMINE WHETHER TO INVESTIGATE IN-HOUSE OR HIRE EXTERNAL COUNSEL

‘ne of the 9rst steps in conducting an internal in’estigation is determining vho vill 
in’estigate the matterJ in-house staff )eCgC, in-house legal or compliance counsel, or internal 
audit2 or external counselC Po maFe this determination, the companw should consider ’arious 
factors, including the issue under in’estigation, vhether go’ernment agencies )domestic, 
foreign or both2 are alreadw in’ol’ed, the twpes of resources that vill be reEuired, the subqects 
of the in’estigation, including subqects outside the companw, and pri’ilege and con9dentialitw 
issuesC

Mifferent companies maw ha’e ’arwing resources a’ailable to in’estigate misconduct 
internallwC Pherefore, particularlw resource-intensi’e in’estigations maw bene9t from external 
counselC kiFevise, vhen the companw is alreadw or vill liFelw be under scrutinw bw go’ernment 
authorities, retaining external counsel maw ha’e an increased chance of persuading 
those authorities that the companw is conducting an ]independentT internal in’estigation, 
particularlw vhere the in’estigation implicates senior corporate executi’es or concerns 
issues that fell under the ambit of current in-house attornews or compliance personnelC Phis 
maw result in go’ernment authorities trusting the companw to ’oluntarilw pro’ide e’idence 
vithout resort to more se’ere in’estigati’e steps, such as subpoenas or e’en search 
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varrantsC :xternal counsel can also offer in-house attornews or in’estigators a certain degree 
of separation from in’estigati’e steps and ad’ice that, although necessarw or appropriate, 
maw not be vhat corporate executi’es or the board vant to hearC

‘n the other hand, in-house attornews or in’estigators are more familiar vith the companw 
and are therefore best positioned to conduct in’estigations reEuiring sensiti’itw to the 
companwTs culture and operationsC In-house attornews and in’estigators maw also be better 
able to establish rapport vith, and earn the trust of, emplowees being inter’ieved and are 
less liFelw to raise concerns for those emploweesC Phis maw be particularlw important if the 
companw is still in the process of scoping the issues or collecting e’idence, as the presence 
of external counsel maw spur destruction of e’idence or other efforts to conceal misconductC

Wor all the reasons described abo’e, it is also common, and often preferable, that both 
in-house attornews and in’estigators and external counsel participate in the in’estigationC

Winallw,  vhether  the in’estigation is  conducted internallw  or  bw external  counsel,  an 
in’estigation led bw lavwers is most liFelw to remain pri’ilegedC Phus, companies should be 
mindful that in’estigations conducted bw compliance, human resources or internal audit maw 
not be considered pri’ileged either in katin 1merica or in the Knited jtatesC

DETERMINE WHO WILL HAVE OVERSIGHT OF THE INVESTIGATION

Metermining vho vill ha’e o’ersight of the in’estigation is important to ensure that the 
in’estigation is seen as obqecti’e, independent and free of conZictsC[29] In most cases, the 
in-house legal team, senior management and board of directors vill ha’e o’ersight of the 
in’estigation3 hove’er, the in’estigator should consider vhether anw emplowees should be 
isolated from the in’estigation itself or from brie9ngs about it3 for example, if the allegations 
implicate the y:‘ of the companw, the y:‘ should not o’ersee, or perhaps e’en be briefed 
on, the in’estigation, and those vith a direct line of report to the y:‘ ought not to lead 
the in’estigationC kiFevise, if certain board members or senior executi’es are implicated, 
it maw be best for the board to create a special committee made up of a select number of 
independent board members to o’ersee the in’estigationC 1 special committee maw also 
be created if the in’estigation in’ol’es a signi9cant issue for the companw or vill othervise 
reEuire freEuent attention bw the board, as a special committee vill be able to accommodate 
more freEuent brie9ngs and decisions than the entiretw of the boardC

IDENTIFY  RELEVANT  COMPANY  POLICIES  AND  INTERNAL  INVESTIGATION 
PROCEDURES AND BECOME FAMILIAR WITH ANY LOCAL LAW REQUIREMENT

1nother important step is to identifw all rele’ant companw policies and internal in’estigation 
procedures applicable to the issues under in’estigationC 1dhering to the established internal 
policies and procedures a’oids the appearance that certain in’estigations are being handled 
inappropriatelw and that certain subqects of in’estigation are being treated more fa’ourablw 
or unfairlw, mitigates the risF of emplowee lavsuits and demonstrates to go’ernment 
authorities that the companw is taFing the in’estigation seriouslwC jeparatelw, understanding 
the policw framevorF applicable to the conduct under in’estigation is liFelw to impro’e 
in’estigatorsT understanding of the expectations and moti’ations of in’estigation subqectsC

It is also criticallw important to become familiar vith applicable local rules and lavs that 
maw affect the in’estigation, such as data pri’acw restrictions and labour lavs, to ensure 
the in’estigati’e steps taFen do not ’iolate local lav or othervise create issues for the 
companw3 for example, yolombiaTs data pri’acw lav broadlw prohibits the use of personal 
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data bw companies unless the ovner of the data has explicitlw authorised its use for a speci9c 
purposeC[30] Phus, to a’oid anw issues vhen collecting and re’ieving potentiallw personal 
data during the course of an in’estigation, companies operating in yolombia should obtain 
express consent from emplowees, vhich can often be obtained bw ha’ing an emplowee 
complete a detailed personal data usage form as part of the emplowment onboarding 
process or through the signing of a consent form during the course of an in’estigationC

jome local lavs maw e’en be prescripti’e about hov an in’estigation must be conducted3 for 
example, yhile reEuires that sexual harassment in’estigations be completed vithin 76 daws 
and that all sexual harassment allegations be submitted bw the affected person in vritingC-
[31] Phe emplower must initiate the in’estigation immediatelw or refer the case to the labour 
inspector vithin 9’e daws of recei’ing the vritten reportC[32]

Phus, understanding the policw and legal framevorF is a critical step vhen conducting 
internal in’estigationsC

DETERMINE THE SCOPE OF THE INVESTIGATION AND CREATE AN INVESTIGATION 
PLAN

1nother  best  practice for  most in’estigations is  to de9ne the scope and create an 
in’estigation plan that identi9es the issue under in’estigationC Metermining the time frame 
and issues to be in’estigated, data and de’ices to be collected, custodians from vhom to 
collect data and de’ices, indi’iduals to inter’iev and other steps to be taFen is critical to 
ensure the in’estigation addresses the allegations vhile remaining focused and e.cientC

Muring this phase, it maw be necessarw or bene9cial to conduct scoping inter’ievs, including 
inter’ieving the indi’idual vho reported the allegations )assuming thew are villing to be 
inter’ieved2 and members of the companwTs IP department, vho can help determine vhat 
data is a’ailable and vhat the existing default and potential data retention and bacFup 
swstem capabilities areC

Phose leading the in’estigation should also consider  vhether  and vhen to issue a 
preser’ation noticeC Moing so can be criticallw important to pre’ent the spoliation of e’idence, 
but depending on the allegations and circumstances, it maw be better to vait until after 
de’ices are collected and imaged, and swstems are bacFed up, vhich vould pre’ent 
vrongdoers from deleting rele’ant e’idence upon learning of the in’estigationC

1s described in ]Identifw rele’ant companw policies and internal in’estigation procedures 
and become familiar vith anw local lav reEuirementT, abo’e, the in’estigation plan maw also 
be informed bw the companwTs policies and procedures and local lavs, including vhether 
and vhen certain emplowees need to be noti9ed about the in’estigation, vhether the 
in’estigation must be conducted or concluded vithin a speci9ed period, vhether the person 
under in’estigation has the right to suggest vitnesses and re’iev and comment on the 9nal 
report, and vhether the emplowee alleged to ha’e engaged in misconduct )or the emploweeTs 
super’isor2 must be noti9ed of the in’estigationC

Winallw, the in’estigation plan can also describe hov the in’estigation vill be reported3 for 
example, some in’estigations are summarised and reported through a formal vritten memo, 
vhile others are communicated ’ia a UoverUoint presentationC Regardless of the form it 
taFes, it is important to record the in’estigati’e steps, 9ndings, conclusions and remediation 
so that it is vell documented for future use if additional related issues arise in the future or 
if the enforcement authorities initiate an in’estigation at some later point in timeC
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It is important to note, hove’er, that an in’estigation plan should remain Zexible and be 
re’isited during the course of the in’estigation, as completed in’estigati’e steps and 9ndings 
can often lead to changes in subseEuent steps identi9ed in the planC

COLLECT DATA AND REVIEW DOCUMENTS

yollecting and re’ieving documents is often a foundational step in the in’estigationC 
Mocuments allov in’estigators to create an initial understanding and timeline based 
on contemporaneous communications, and to pressure-test vitness statements during 
inter’ievsC (ut collecting and re’ieving documents is not a simple tasF, and maw implicate 
logistical and technological obstacles, data pri’acw restrictions, labour lavs and the 
emploweesT contractual terms of emplowment, among other issuesC

:nsuring appropriate collection of data vill almost alvaws reEuire coordination vith the 
IP department and maw bene9t from the assistance of an external ’endor that can host 
signi9cant amounts of data vhile offering the abilitw to e.cientlw search, re’iev and code 
documentsC In’estigators vill most often need to fashion search terms to narrov the 
document re’iev uni’erse and maw use arti9cial intelligence algorithms to further assist in 
identifwing the most rele’ant documentsC Yhate’er method is used to identifw the database, 
it vill ine’itablw be both o’er- and under-inclusi’e, so re’ievers vith an understanding of the 
underlwing facts and allegations should help to re9ne the search terms and algorithms as 
the document re’iev proceeds and inter’ievs are conductedC

(ecause in katin 1merica most documents vill be in jpanish or Uortuguese, the in’estigator 
should become familiar vith the speci9c local terms, including as thew applw to the industrw 
terminologwC 1s an example, countries ha’e different vaws of referring to bribes and there are 
at least z6 different terms in jpanish, including chancuco,cohecho, coima, dádiva, mordida, 
serrucho, diezmo, peaje, tajada and vacunaC 1s such, to ensure that all the rele’ant terms are 
captured on the search term list, it is ad’isable that in-house counsel re’ievs the proposed 
search terms or that the in’estigators meet vith a neutral emplowee vho can pro’ide 
context on the terms used locallw and help to identifw Few terms and expressionsC Mocument 
re’ievers need to be eEuallw familiar vith the local language and speci9c terms to be able 
to re’iev documents e.cientlwC

In addition to re’ieving documents stored on the companwTs database, in’estigators should 
also consider re’ieving emploweesT off-swstem communications, including text messages 
and Yhats1pp communications, vhich is the vaw manw indi’iduals communicate in katin 
1mericaC

Phe M‘D released guidance in 0600 and again in 0607,  stating that companies are 
expected to create ]effecti’e policies go’erning the use of personal de’ices and third-partw 
messaging platforms for corporate communicationsTC[33] Wailing to ha’e these policies could 
negati’elw affect a companw seeFing cooperation and compliance credit in connection vith 
an in’estigationC[34] In 0607, the M‘D added Euestions to the yriminal Mi’isionTs :’aluation 
of yorporate yompliance Urograms guidance in connection vith the use of messaging 
applications and personal de’icesC Phe nev guidance reEuires companies to e’aluate and 
understand their communications channels, re’iev the applicable policies and understand 
risFsC[35]

Phis maw be easier said than done, hove’er, gi’en that manw companies in katin 1merica 
ha’e bring wour ovn de’ice )(B‘M2 policies, and emplowees are often reluctant to allov 
in’estigators to access their personal phonesC †aintaining (B‘M policies that clarifw that 
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emplowees must pro’ide access to their de’ices during an in’estigation can pro’ide le’erage 
for the companw, but some countries maw not ’iev this as enforceable and thus the emplowee 
could simplw refuse to hand o’er their de’iceC †oreo’er, if emplowees use messaging 
apps such as Yhats1pp to communicate, e’en if a companw has effecti’e policies and is 
successful in securing the emploweesT de’ices, manw of these messages maw be deleted 
before collectionC

INTERVIEW EMPLOYEES

1s an initial matter, as in other parts of the vorld, a successful inter’iev in katin 1merica 
often depends on the rapport created betveen the in’estigator and the inter’ievee and this 
rapport is often built based on subtle actionsC 1s such, being avare of expected cultural 
manners vill be helpful3 for example, before an inter’iev, the in’estigator should Fnov hov 
the inter’ievee liFes to be addressedJ bw their 9rst name or do thew prefer to be called 
†s, jir, Moctor, licensiado or ingeniero“ (ecause jpanish has a formal and an informal 
second person singular form )tú”usted2, in’estigators should understand the proper form 
to use to address the inter’ieveeC Phe proper form vill again depend on the countrw and 
origin of the inter’ievee3 for example, in parts of yolombia, men generallw use the form 
usted vhen talFing to one another, but in yhile, using usted could reZexi’elw create a vall 
betveen the inter’ievee and inter’ieverC 1dditionallw, because rapport is often built o’er 
time, ha’ing an in-house attornew vith vhom the emplowee is alreadw familiar maw lead to 
a more candid and successful inter’iev, and inter’ievers vith less familiaritw maw e’en 
vant to proceed vith an initial inter’iev to gather bacFground information and de’elop a 
rapport, and then follov up vith a more substanti’e inter’iev shortlw aftervardsC †oreo’er, 
preparing a portfolio of documents to shov the inter’ievee during the inter’iev vill often 
help to refresh recollections and more effecti’elw promote discussion of important issuesC

‘ne rele’ant consideration for inter’ievs is vhether attornews should pro’ide the inter’ievee 
vith an Upjohn varning at the beginning of the inter’iev, essentiallw alerting the emplowee 
to the fact that the lavwers conducting the inter’iev are lavwers for the companw, not the 
emplowee, that the inter’iev is pri’ileged, and that the pri’ilege belongs to the companw, 
vhich it can choose to vai’e or notC[36]  1lthough this varning is fairlw twpical in Kj 
in’estigations, it still has the risF of confusing or alarming the emplowee, a risF that 
is magni9ed in katin 1merica, vhere this introduction is not as twpicalC [onetheless, 
emphasising the companwTs con9dentialitw and anti-retaliation policies maw go a long vaw 
tovards putting the emplowee at ease and pre’ent disclosures or gossip about the inter’iev, 
and including the principles of an Upjohn varning as part of that introduction maw be 
bene9cial to the companw if there is later a claim bw the emplowee that thew thought the 
inter’iever vas their attornewC

1nother consideration vhen conducting emplowee inter’ievs in katin 1merica is hov the 
inter’iev is recorded3 for example, it is more common in katin 1merica than in the Knited 
jtates for a companw to maFe audio or ’ideo recordings or to transcribe vitness inter’ievs 
so that, if needed in future labour litigation, it vill be able to offer the recorded inter’iev 
statements as e’idence supporting a terminationC /ove’er, companies maw also choose 
to record the inter’iev through an inter’iev memorandum that summarises the inter’iev 
and reZects the conducting attornewTs mental impressions of the inter’iev, so as to better 
protect the attornew;client and vorF-product pri’ilegeC In addition, audio or ’ideo recording 
or taFing ’erbatim notes during the inter’iev maw cause the inter’ievee to feel intimidated 
and inhibited and, therefore, could result in less sharing of important informationC
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In addition, some emplowees maw reEuest to be accompanied bw a lavwer during the 
inter’ievC 1lthough the appropriate response vill depend on the circumstances, as a general 
matter it maw be best to permit the lavwer to attend as a matter of fairness and to a’oid 
anw later claims bw the emplowee, so long as the lavwer is not disrupti’eC [ote that, in some 
cases, emplowees maw be unionised and maw vant their labour union leader to participate 
in the inter’iev3 hove’er, companies and defence counsel should Feep in mind that ha’ing 
a non-lavwer third partw qoin an inter’iev could harm the integritw and con9dentialitw of the 
in’estigation and result in a vai’er of pri’ilegeC

DRAFT THE INVESTIGATION REPORT AND REMEDIATION PLAN

‘nce the in’estigation is concluded, the in’estigator should record the 9ndings and brief the 
rele’ant partiesC 1s referenced abo’e, this could taFe the form of a thorough and detailed 
vritten report, a higher-le’el vritten summarw, a UoverUoint presentation to the parties 
o’erseeing the in’estigation, or some combination of these options that describes the 
in’estigati’e steps, 9ndings, conclusions and remediationC

In terms of remediation, if the companw decides to dismiss anw emplowees, it is best practice 
to undertaFe this decision in consultation vith labour counsel, gi’en the implications of 
labour lavs in the regionC Wurthermore, if a companw plans to clav bacF anw compensation 
; a tool that has recentlw been emphasised and incenti’ised bw Kj authorities ; it is liFevise 
important to consult local emplowment counsel, as this action maw be precluded and e’en 
illegal in certain countries in the regionC

DECIDE WHETHER TO VOLUNTARILY DISCLOSE

If the internal in’estigation unco’ers 9ndings of corruption or other illicit conduct, the 
companw vill need to consider vhether to self-report to go’ernment authorities )in addition 
to anw other disclosure obligations that maw exist2C jelf-reporting maw be helpful in countries 
vhere bene9ts are offered, such as 1rgentina,[37] yolombia[38] and UeruC[39] [otablw, these 
qurisdictions also consider ha’ing a vell-established compliance programme to be a Few 
factor for a declination or a reduction of the penaltw3 hove’er, e’en if the speci9c countrwTs 
legislation includes bene9ts for self-reporting, because of the fev precedents and the fact 
that bene9ts for cooperation are generallw left to the discretion of the prosecutor or the qudge, 
it is di.cult to accuratelw assess the risFs and bene9ts of self-reportingC

1nother important consideration is vhether multiple qurisdictions are implicated bw the 
misconductC 1s described in ]yross-border agencw cooperationT, abo’e, gi’en the signi9cant 
cross-border cooperation demonstrated, a self-disclosure to one countrw maw necessarilw 
lead to in’estigations bw other authoritiesC Phus, it is important to assess the bene9ts of 
self-disclosure in all countries that maw become acti’e in the in’estigation and to determine 
the best approach for disclosing to multiple authoritiesC

Winallw, companies should veigh the bene9ts of self-reporting against the risF of triggering 
a potentiallw long go’ernment in’estigation that vould naturallw bring reputational and 
operational conseEuencesC jelf-reporting could also lead to ci’il lavsuits or in’estigations bw 
foreign regulators that maw or maw not credit the initial self-reporting efforts bw the companw, 
and could carrw the additional risF of expanding in scope bewond the issue identi9ed in the 
self-report because of o’erbroad disco’erw reEuestsC[40]

CONCLUSION
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1s  pressure  to  combat  corporate  misconduct  rises  in  the  region,  katin  1merican 
go’ernments  are  liFelw  to  continue  to  enhance  their  enforcement  efforts  and  their 
expectations of hov companies handle allegations of misconductC

1s a result, companies operating in katin 1merica vill face enhanced pressure to ha’e 
adeEuate compliance swstems, including effecti’e guidelines and procedures to conduct 
in’estigationsC 1lthough there is not a one-si–e-9ts-all approach to conducting an internal 
in’estigation, taFing into consideration the issues outlined abo’e vill help companies better 
address corporate misconduct and put themsel’es in the best position vith go’ernment 
regulatorsC
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