
In
si

gh
ts

 
 

davispolk.com      © 2024 Davis Polk & Wardwell LLP 1 

Preparing your 2024 Form 20-F 

November 25, 2024 | Client Update 

This client update highlights key considerations for the 
preparation of your 2024 annual report on Form 20-F. As in 
previous years, we discuss both disclosure developments and 
continued areas of focus for the U.S. Securities and Exchange 
Commission (SEC). In addition, we highlight certain  
U.S.-related enforcement matters and certain other 
developments of interest to foreign private issuers (FPIs). 

What’s new for the 2024 Form 20-F 
Insider trading policies 
The new insider trading policy and related disclosure requirements in Item 16J of Form 20-F apply 
beginning with the 2024 20-F filed in 2025 for companies reporting on a calendar year basis. As 
discussed in our Preparing Your 2023 Form 20-F client update, in December 2022 the SEC adopted 
final rules amending Form 20-F to require disclosure relating to whether a company has adopted (and if 
not, an explanation of why not) insider trading policies and procedures governing the purchase, sale and 
other dispositions of the company’s securities by directors, senior management, and employees that are 
reasonably designed to promote compliance with applicable insider trading laws, and for the company to 
file its insider trading policy as an exhibit to Form 20-F. In its adopting release, the SEC highlighted that 
these disclosures will be subject to the certifications required by the Sarbanes-Oxley Act of 2002, 
requiring principal executive and financial officers to attest to the accuracy of the statements made in 
Form 20-F.  

Many companies have already filed their insider trading policy. The trading policy must be filed as an 
exhibit to Form 20-F, and the Item 16J disclosure in the body of the Form 20-F must be tagged in Inline 
XBRL, as further discussed below. Read our client update SEC adopts major changes for insider 
transactions for further detail. 

Amended segment-reporting standard for FPIs reporting in U.S. GAAP 
In November 2023, the Financial Accounting Standards Board, or FASB, issued a final Accounting 
Standards Update, or ASU, relating to disclosures about a public entity’s reportable segments in 
response to investor requests for more detailed information about a reportable segment’s expenses. The 
ASU does not apply to FPIs reporting in IFRS. For FPIs reporting in U.S. GAAP, the ASU applies to all 
public entities that are required to report segment information in accordance with Topic 280. These 
public entities will be required to report segment information in accordance with the new U.S. GAAP 
guidance starting in annual periods beginning after December 15, 2023. FASB has posted the 
amendment (including a summary of the changes) on its website, and Division of Corporation Finance 
Director Erik Gerding recently highlighted segment disclosure (among other matters) as a focus area in 
a June 2024 statement on disclosure review. 

https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/rules/final/2022/33-11138.pdf
https://www.davispolk.com/insights/client-update/sec-adopts-major-changes-insider-transactions
https://www.davispolk.com/insights/client-update/sec-adopts-major-changes-insider-transactions
https://www.fasb.org/page/ShowPdf?path=ASU%202023-07.pdf&title=ACCOUNTING%20STANDARDS%20UPDATE%202023-07%E2%80%94Segment%20Reporting%20(Topic%20280):%20Improvements%20to%20Reportable%20Segmen
https://www.sec.gov/newsroom/speeches-statements/gerding-statement-state-disclosure-review-062424
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SEC disclosure focus areas 
Artificial intelligence 
The SEC has been increasingly focused on disclosure around artificial intelligence (AI), including “AI 
washing,” or making potentially false or misleading AI-related claims. This has been reiterated in several 
instances, including in speeches by the SEC Chair and the directors of the Division of Enforcement and 
the Division of Corporation Finance. On April 15, 2024, the then-SEC Director for the Division of 
Enforcement gave a speech focusing on ways companies can use “proactive compliance” to avoid AI 
washing problems – emphasizing education on AI risk areas, engagement with relevant employees 
within a company and updates to policies and controls.  

Director Gerding also highlighted AI in a June 2024 statement as a disclosure priority, noting that an 
increasing number of companies have mentioned AI in their periodic reports, often in the risk factors, 
business descriptions and/or operating and financial review and prospects (OFR) sections. He stated 
that existing rules or regulations may require disclosure about how a company uses AI and the risks 
related to its use (including disclosure in the business section, risk factors, OFR and financials) and the 
board’s role in risk oversight.  

Director Gerding indicated that the SEC staff would consider whether a company:  

─ Clearly defines what it means by AI and how it could improve the company’s results of operations, 
financial condition and future prospects. 

─ Provides tailored (and not boilerplate) disclosures around AI, commensurate with how material AI is 
to the company, about material risks and the impact of AI on the company’s business and financial 
results. 

─ Focuses on the company’s current or proposed use of AI rather than “generic buzz” unrelated to its 
business. 

─ Has a reasonable basis for claims around AI prospects. 

FPIs should also consider the EU AI Act, which became effective on August 1, 2024, and update their 
AI-related disclosures as required to the extent they are impacted by this legislation. Read our client 
update European Parliament approves AI Act for a discussion of the AI Act and its implications.  

Cybersecurity 
In July 2023, the SEC adopted final rules mandating cybersecurity incident and risk management 
disclosures for public companies. These final rules require FPIs to make annual disclosures on Form 
20-F to describe the company’s (i) processes to assess, identify and manage cybersecurity risks, 
(ii) board oversight of such risks, (iii) management’s role and expertise in assessing and managing such 
risks and (iv) assessment of whether any risks from cybersecurity threats have materially affected, or 
are reasonably likely to materially affect, the company (see Item 16K of Form 20-F). Beginning with the 
2024 Form 20-F to be filed in 2025, companies must tag such required 20-F disclosures in Inline XBRL. 

In our Preparing Your 2023 Form 20-F client update, we discussed how cybersecurity disclosure was 
likely to be closely scrutinized by private plaintiffs and the SEC staff in the event of a material 
cybersecurity incident. In October 2024 the SEC announced settled actions against four current and 
former public companies impacted by the 2020 SolarWinds Orion software hack, relating to actions that 
predate the new disclosure rules. The SEC alleged that the companies made materially misleading 
disclosures regarding cybersecurity risks and intrusions in response to the SolarWinds hack, and that 
one of the companies also had deficient disclosure controls and procedures.  

In addition to crafting well-supported disclosure in response to the July 2023 risk management and 
governance disclosure mandate, FPIs should bear in mind that the SEC continues to focus on risk 
factors using hypothetical wording after a company has seen the risk materialize. For example, a 
statement that highlights the risk that a company could be a victim of a cyberattack could be viewed as 
misleading if that company has already experienced a cyberattack, as was illustrated in a recent SEC 
settled order. As a result, companies should review their risk factors in light of recent experiences and 
consider whether updates are warranted (a takeaway that extends beyond just risks relating to 
cybersecurity).  

Read our client updates SEC adopts cybersecurity disclosure mandates for public companies and SEC 
charges public companies with inadequate disclosures in aftermath of the SolarWinds cyberattack for 
further detail. 

https://www.sec.gov/newsroom/speeches-statements/gurbir-remarks-pcce-041524
https://www.sec.gov/newsroom/speeches-statements/gerding-statement-state-disclosure-review-062424
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L_202401689
https://www.davispolk.com/insights/client-update/european-parliament-approves-ai-act
https://www.sec.gov/files/rules/final/2023/33-11216.pdf
https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.davispolk.com/insights/client-update/sec-charges-public-companies-inadequate-disclosures-aftermath-solarwinds
https://www.sec.gov/files/litigation/admin/2024/33-11323.pdf
https://www.davispolk.com/insights/client-update/sec-adopts-cybersecurity-disclosure-mandates-public-companies
https://www.davispolk.com/insights/client-update/sec-charges-public-companies-inadequate-disclosures-aftermath-solarwinds
https://www.davispolk.com/insights/client-update/sec-charges-public-companies-inadequate-disclosures-aftermath-solarwinds
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Climate rules 
After nearly two years and over 24,000 comment letters, in March 2024, the SEC adopted final rules for 
public companies that mandate significant new disclosures relating to climate-related risks, Scope 1 and 
Scope 2 greenhouse gas (GHG) emissions and climate-related financial metrics. The commentary in the 
886-page adopting release and lively debate among SEC commissioners during the open meeting 
highlighted the challenges faced by the SEC, which adopted the final rules in a 3-2 vote along party 
lines. Legal challenges were filed soon after the rules were adopted. Only a month later in April 2024, 
the SEC issued an order staying the rules pending resolution of the legal challenges.  

The outcome of the 2024 presidential election will likely significantly impact the future of these rules. 
President-elect Trump strongly opposes the Biden administration’s climate agenda, and we expect his 
administration will take steps to undo these rules. The SEC announced that Chair Gensler will step 
down from the SEC in January 2025. Once a Trump-appointed SEC commissioner is confirmed by the 
Senate (resulting in a Republican-controlled SEC), we expect the SEC will commence the process of 
repealing the climate disclosure rules by initiating notice and comment rulemaking. We also expect the 
SEC to seek to maintain the administrative stay in place—or otherwise delay implementation or 
enforcement of the rules—until a repeal rule is finalized. 

In addition to general principles of good disclosure, FPIs should nonetheless take note of disclosure 
rules adopted in the European Union, as well as the recently enacted series of climate-related legislation 
in California (the Climate Corporate Data Accountability Act (CCDAA), the Climate-Related Financial 
Risk Act (CRFRA) and the Voluntary Carbon Market Disclosures Act (VCMDA)). Proposals to delay 
compliance deadlines in the CCDAA and the CRFRA failed to pass during the state’s recently concluded 
legislative session, and as a result, in-scope companies will be required to report under those laws as 
early as 2026 (unless pending legal challenges succeed). The CCDAA and the CRFRA apply to legal 
entities formed in the United States which do business in California, which means that U.S. subsidiaries 
of FPIs may be subject to these laws. 

Legislation amending the VCMDA failed to get a final vote before the legislature adjourned. The VCMDA 
became effective on January 1, 2024, and is intended to address “greenwashing” by requiring detailed 
disclosure of the methodology for tracking and verifying claims made within California by entities 
operating within California regarding net zero, carbon neutrality or significant greenhouse gas emissions 
reductions, as well as disclosure regarding voluntary carbon offsets purchased, used, marketed or sold 
within California. Unlike the CCDAA and the CRFRA, the VCMDA is not limited to companies formed in 
the United States. The VCMDA will require any covered disclosures to be updated at least annually, and 
companies should consider carefully how these disclosure requirements, if applicable to them, might 
affect their disclosures in SEC filings, including their Form 20-F. Although the VCMDA requires 
information be posted to a company’s website, companies may want to consider having a dedicated 
webpage gathering information in a single place or referencing in their sustainability reports where the 
information can be found. For more detail on the California legislation, see our client update California 
lawmakers fail to delay compliance deadlines in landmark climate-related disclosure laws. 

Discrepancy between earnings calls and periodic filings 
Over the past year, the SEC has increasingly focused on discrepancies between disclosure in the OFR 
section and statements made in an earnings call. The SEC has questioned, among other matters, why a 
company strategy referenced in an earnings call is not discussed in OFR, whether metrics discussed on 
an earnings call are key performance indicators that also ought to be included in periodic filings, or 
whether a revenue stream discussed on an earnings call deriving from certain activities that do not 
consistently fall within a particular segment should be broken out in the notes to the financials included 
in periodic filings.  

Given the scope of the SEC’s review process and focus on statements made by companies in earnings 
calls (or other forums, including the company’s website), when drafting OFR or other disclosure in 
periodic filings, FPIs should consider whether the disclosure in their periodic filings, including the Form 
20-F, captures material information discussed or to be discussed on earnings calls so that there are no 
material discrepancies. 

https://www.sec.gov/files/rules/final/2024/33-11275.pdf
https://www.sec.gov/files/rules/other/2024/33-11280.pdf
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB253
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB261
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202320240SB261
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202320240AB1305
https://www.davispolk.com/insights/client-update/california-lawmakers-fail-delay-compliance-deadlines-landmark-climate#:%7E:text=%3EInsights-,California%20lawmakers%20fail%20to%20delay%20compliance,landmark%20climate%2Drelated%20disclosure%20laws&text=Proposals%20to%20delay%20compliance%20deadlines,set%20of%20changes%20to%20S.B.
https://www.davispolk.com/insights/client-update/california-lawmakers-fail-delay-compliance-deadlines-landmark-climate#:%7E:text=%3EInsights-,California%20lawmakers%20fail%20to%20delay%20compliance,landmark%20climate%2Drelated%20disclosure%20laws&text=Proposals%20to%20delay%20compliance%20deadlines,set%20of%20changes%20to%20S.B.
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Non-GAAP financial measures 
As discussed in our Preparing Your 2023 Form 20-F client update, in December 2022 the SEC’s 
Division of Corporation Finance posted new and updated C&DIs on non-GAAP financial measures that 
companies should review, in particular if they present non-GAAP measures (which term includes non-
IFRS measures) in their Form 20-F. Non-GAAP measures continue to feature prominently in SEC 
comment letters and were also referenced as an area of focus in Director Gerding’s June 2024 
statement on disclosure review. They could therefore benefit from careful review for compliance with the 
relevant rules and guidance.  

As a reminder, Item 10(e) of Regulation S-K applies to Form 20-F filings. It requires: 

─ Presentation of the most directly comparable GAAP metric “with equal or greater prominence.” 

─ A quantitative reconciliation of the differences between the non-GAAP and GAAP metrics “by 
schedule or other clearly understandable method.”  

─ Explanation of the reasons management believes the non-GAAP metric provides useful information 
to investors. 

─ Explanation of the additional purposes, if any, for which management uses the non-GAAP metric. 

Item 10(e) of Regulation S-K prohibits: 

─ Excluding any charge or liability that requires cash settlement from a non-GAAP liquidity measure, 
other than EBIT and EBITDA. 

─ Adjusting a non-GAAP performance measure to omit an item identified as “non-recurring,” 
“infrequent” or “unusual,” if the item is reasonably likely to recur within two years or there was a 
similar item in the past two years. 

─ Presenting a non-GAAP metric on the face of the GAAP financial statements or in the 
accompanying notes, or on the face of any required pro forma financial statements. 

─ Using titles or descriptions that are the same as, or confusingly similar to, titles or descriptions for 
GAAP financial measures. 

SEC staff have informally indicated that the lack of “equal or greater prominence” (which generally 
means GAAP discussion should precede non-GAAP discussion) continues to be a top area where they 
identify non-compliance with the rules.  

Refresh risk factors, forward-looking statements and OFR trends  
Risk factors. Companies are required to include a discussion of the material factors that make an 
investment in the company speculative or risky. Risks that have begun to materialize should not be 
presented as hypothetical, as was highlighted by recent SEC enforcement actions. This means 
companies should take care not to say certain events “could” or “may” occur if they have already 
occurred. Instead, risk factors should describe how a risk has materialized and what the impact has 
been on the company. The risk factors disclosure could benefit from a fresh review to ensure material 
risks facing the company are appropriately disclosed, including risks stemming from emerging areas like 
AI discussed above (such as risks and opportunities relating to using or not using generative AI), risks 
regarding potential tariffs under the incoming U.S. administration, as well as any risks facing a company 
from the broadening or escalation of the current conflict in the Middle East. 

Forward-looking statements. Companies can gain protection from liability by taking advantage of the 
safe harbor for forward-looking statements. But to do so, the cautionary language relating to any 
forward-looking statement should identify important factors that could cause actual results to differ 
materially from those in the forward-looking statements and be specifically tailored to the particular 
forward-looking statements. General boilerplate warnings are not sufficient. Consider whether the 
factors identified in last year’s 20-F continue to apply (or apply in the same way), and whether others 
might be added particularly to reflect updates made to risk factors. 

Operating and financial review and prospects. Companies are required to describe in their OFR any 
known trends or uncertainties that have had or that are reasonably likely to have a material favorable or 
unfavorable impact on net sales or revenues or income from continuing operations, as well as any 
known trends or demands, commitments, events or uncertainties that will result in or that are reasonably 
likely to result in the company’s liquidity increasing or decreasing in any material way and any known 
material trends, favorable or unfavorable, in the company’s capital resources. Refer to our client update 
SEC issues disclosure guidance on key performance indicators and metrics in MD&A for a discussion of 
the SEC’s 2020 interpretive guidance on this matter. 

https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/corpfin/non-gaap-financial-measures
https://www.sec.gov/newsroom/speeches-statements/gerding-statement-state-disclosure-review-062424
https://www.davispolk.com/sites/default/files/2020-02-03_sec_issues_disclosure_guidance_on_key_performance_indicators_and_other_metrics.pdf
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Inflation and interest rates 
As discussed in our Preparing Your 2023 Form 20-F client update, inflation has affected and continues 
to affect companies in different industries. While inflationary pressures appear to have eased, current 
economic conditions might require additional disclosure beyond what has historically been provided in a 
more steady-state economic environment. Director Gerding noted in his June 2024 statement that 
“…this is not the time for issuers to revert to boilerplate disclosures. Any material ongoing impacts 
should be disclosed and we ask companies to not just note high level trends, but discuss the more 
particularized risks and impacts on their specific company.” Companies should consider additional 
disclosure in OFR trends, or otherwise in the period-on-period discussion, focused for example on how 
these trends have affected results of operations, sales, profits, capital expenditures or a company’s 
business and pricing strategy in the face of rising costs. 

In addition, the cost of borrowing continues to be high for many companies relative to what it was for 
several years before 2023. Companies should consider updating disclosure (particularly in risk factors 
and OFR) to reflect any continuing impact they are experiencing from high interest rates and their ability 
to access capital markets. 

Russia-Ukraine conflict 
As discussed in our Preparing Your 2023 Form 20-F client update, in May 2022 the Division of 
Corporation Finance published a sample comment letter, stating that companies may have disclosure 
obligations under the federal securities laws related to the direct or indirect impact that Russia’s invasion 
of Ukraine and the international response thereto have had or may have on their business.  

Since Russia’s invasion of Ukraine, many companies have experienced heightened cybersecurity risks, 
increased or ongoing supply chain challenges and volatility related to the trading prices of commodities 
(regardless of whether they have operations in Russia, Belarus or Ukraine) that may warrant disclosure. 

Middle East conflict 
While the Division of Corporation Finance has not yet published a sample comment letter on the conflict 
in the Middle East, the SEC staff has issued comments on registration statements relating to the conflict 
and its impact on a company’s business similar to comments it issued in relation to the impact of the war 
in Ukraine. If a company has any business exposure in Israel or in the Middle East more broadly, it 
should consider including disclosure of the potential (or actual) impact on its business and related risks 
stemming from the escalation or broadening of the conflict. 

China-specific disclosure 
As discussed in our Preparing Your 2023 Form 20-F client update, in July 2023 the Division of 
Corporation Finance published a sample comment letter regarding the disclosure obligations of 
companies based in or with a majority of their operations in the People’s Republic of China. 

The comment letter focuses on three areas of disclosure related to China-specific matters: 

─ Reminding companies of their disclosure obligations under the Holding Foreign Companies 
Accountable Act, or HFCAA. Public companies identified as Commission-Identified Issuers under 
the HFCAA must comply with the submission and disclosure requirements under the HFCAA and 
SEC rules for each year in which they are identified, as discussed in our Preparing Your 2022 Form 
20-F client update. 

─ Seeking more specific and prominent disclosure about material risks related to the role of the 
government of the People’s Republic of China in the operations of China-based companies. 

─ Noting that companies may need to make disclosures related to material impacts of certain statutes, 
such as the Uyghur Forced Labor Prevention Act. 

Director Gerding reiterated in in his June 2024 statement that the SEC staff would continue to focus on 
these topics and to elicit disclosure from affected companies on the material risks they face from the 
Chinese government intervening in their operations in China. 

https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/newsroom/speeches-statements/gerding-statement-state-disclosure-review-062424
https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/corpfin/sample-letter-companies-pertaining-to-ukraine
https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/corpfin/sample-letter-companies-regarding-china-specific-disclosures
https://www.davispolk.com/insights/client-update/preparing-your-2022-form-20-f
https://www.davispolk.com/insights/client-update/preparing-your-2022-form-20-f
https://www.sec.gov/newsroom/speeches-statements/gerding-statement-state-disclosure-review-062424
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Crypto assets disclosure 
As discussed in our Preparing Your 2023 Form 20-F client update, in December 2022 the Division of 
Corporation Finance published a sample comment letter to companies regarding crypto asset market-
related disclosure obligations. The letter includes non-exhaustive sample comments the Division of 
Corporation Finance may issue to companies about their disclosures (or the lack thereof) generally, as 
well as in the business description, risk factors and OFR sections. Companies should evaluate whether 
their businesses experienced or may be affected by recent developments in crypto assets, including 
exposure to liquidity risks, financing risks and risks related to legal proceedings, investigations or 
regulatory changes, and update their disclosures accordingly. 

On May 22, 2024, the U.S. House of Representatives passed the Financial Innovation and Technology 
for the 21st Century (FIT 21) Act. The organizing principle for FIT 21 is to divide primary regulatory 
responsibility over transactions in digital assets between the Commodity Futures Trading Commission 
and the SEC. As of the date of this client update, the FIT 21 Act remains on the U.S. Senate floor. Read 
our client update Crypto market structure bill draws closer to a floor vote in the House for further detail 
on the FIT 21 Act. 

Commercial real estate 
Director Gerding also highlighted commercial real estate (CRE) as a new disclosure priority in his June 
2024 statement. He indicated that banks and other entities with significant CRE exposure are subject to 
several related risks, including heightened vacancy rates, elevated interest rates, extended loan 
maturities and increased loan delinquencies. He encouraged companies to consider these and other risk 
areas in their disclosure where more granular information could be provided to improve investors’ 
understanding of the attendant risks and how companies are addressing them. 

Sanctions 
In past years, the SEC has sent numerous comment letters to public companies seeking more detail 
about disclosures related to dealings in countries that are the subject of U.S. sanctions enforced by the 
Treasury Department’s Office of Foreign Assets Control (OFAC). OFAC continues to administer and 
enforce comprehensive sanctions with respect to Cuba, Iran, North Korea, Syria, the Crimea, Donetsk 
People’s Republic, and Luhansk People’s Republic regions of Ukraine and the government of 
Venezuela, as well as against targeted individuals and entities involved in narcotics trafficking, terrorism 
and terrorist financing, transnational crime, proliferation of weapons of mass destruction, malicious cyber 
activities and election interference, or corruption and human rights abuses. In addition, targeted 
sanctions apply to individuals and entities in or related to former regimes in the Balkans, Iraq, Libya and 
Ukraine and current regimes in Afghanistan, Belarus, Burma, the Democratic Republic of the Congo, 
Eritrea and Ethiopia, Nicaragua, Russia, South Sudan, Venezuela and Zimbabwe, individuals and 
entities engaged in specific acts in or related to the Central African Republic, Darfur, Hong Kong, 
Lebanon, Mali, Somalia, Sudan, the West Bank, and Yemen, and targeted individuals and entities 
operating in certain sectors of the Russian economy, and to publicly traded securities of or linked to 
certain companies that have been identified as part of China’s military-industrial complex. 

In response to the Russian invasion of Ukraine in February 2022, the U.S. government imposed 
significant new sanctions against Russia, including territorial embargoes on the Donetsk People’s 
Republic and Luhansk People’s Republic regions of Ukraine, prohibitions on trade in certain goods and 
services between the United States and Russia and new investment in Russia by U.S. persons, asset 
blocking sanctions on a number of Russian individuals and entities, restrictions on transactions involving 
certain Russian financial institutions and Russia’s Central Bank, National Wealth Fund and Ministry of 
Finance, and restrictions on dealing in Russian sovereign debt and debt or equity of certain Russian 
companies. Additional or expanded sanctions may be imposed in the future. FPIs should ensure their 
sanctions policies, procedures and systems are up to date and that they are compliant with U.S. law 
and, to the extent they are doing business in sanctioned countries or territories or with sanctioned 
persons (even if permissible without violating applicable U.S. law), they should consider whether 
disclosure of such activities, or associated risks, is appropriate. 

Nasdaq board diversity rules 
As discussed in our Preparing Your 2023 Form 20-F client update, in August 2021 the SEC approved 
Nasdaq’s proposed diversity rules defining diversity objectives and requiring all companies subject to 
Nasdaq rules, including FPIs, to publicly disclose in matrix form information on directors’ voluntary self-
identified gender and racial characteristics, and LGBTQ+ status. The rules became effective in August 
2022 (with simplified compliance deadlines adopted in December 2022).  

https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/corpfin/sample-letter-companies-regarding-crypto-asset-markets
https://www.congress.gov/bill/118th-congress/house-bill/4763
https://www.congress.gov/bill/118th-congress/house-bill/4763
https://www.davispolk.com/insights/client-update/crypto-market-structure-bill-draws-closer-floor-vote-house
https://www.sec.gov/newsroom/speeches-statements/gerding-statement-state-disclosure-review-062424
https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/rules/sro/nasdaq/2022/34-96500.pdf
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A Nasdaq-listed company currently must have, or explain why it does not have, at least one diverse 
director (two diverse directors by December 31, 2025), in each case subject to differing deadlines 
depending on a company’s listing date and Nasdaq market tier. The rules also require annual disclosure 
of a company’s diversity matrix by December 31. The compliance deadlines vary based on transition 
and phase-in accommodations for companies listed on or after August 6, 2021, as detailed in a Nasdaq 
listing center summary.  

For FPIs, the disclosure must be provided in the Form 20-F. Alternatively, the information may be 
provided on the company’s website, provided the company posts the disclosure concurrently with its 
annual SEC filing and submits a URL link to the disclosure via email (drivingdiversity@nasdaq.com) or 
through the Nasdaq Listing Center, within one business day after such posting. 

The Fifth Circuit is considering a challenge to the SEC’s decision to approve Nasdaq’s board diversity 
rules. The court heard oral arguments en banc in May 2024, and a decision could come soon. In the 
meantime, companies should continue to comply with the rules.  

Read our client update Nasdaq board diversity rules approved by SEC for more information on the topic, 
as well as Nasdaq’s FAQs. 

Disclosure mandates on the horizon 
In its Spring 2024 regulatory agenda, among other rulemaking priorities, the SEC had indicated (i) 
October 2024 as the expected timing to propose new human capital management disclosure rules that 
are expected to apply to FPIs, and (ii) April 2025 as the expected timing to propose rules relating to 
corporate board diversity. However, these rules have not yet been proposed as of the date of this client 
update, and the outcome of the 2024 presidential election is expected to significantly impact the SEC’s 
rulemaking agenda. It is unclear precisely how a Republican-controlled SEC will shape the agency’s 
priorities, other than with respect to the climate disclosure rules discussed above.  

Enforcement actions and litigation 
The SEC’s Division of Enforcement had another active year in 2024. The SEC brought a number of 
actions against public companies, addressing a range of issues that are relevant for FPIs as they 
prepare their 2024 Form 20-F.  

SEC enforcement actions have focused on disclosure and accounting issues, and related controls, in 
areas including non-GAAP disclosures, revenue recognition, cybersecurity, AI and ESG. The SEC also 
filed enforcement sweeps addressing whistleblower protection and beneficial ownership reporting.  

The outcome of the recent U.S. presidential election is likely to impact the SEC’s enforcement posture 
over the next four years. Although enforcement may be less aggressive, we expect that the SEC will 
continue to bring enforcement actions involving disclosure, accounting and control violations. 

Read our client updates SEC charges public companies with inadequate disclosures in aftermath of the 
SolarWinds cyberattack, SEC announces enforcement sweep targeting late beneficial ownership and 
insider transaction reports, Supreme Court holds that Item 303 pure omissions claims are not actionable 
under Rule 10b-5 and Is everything an accounting control violation now? for more detailed analyses of 
recent enforcement actions and litigation.   

There is no one-size-fits-all takeaway from these enforcement actions. Companies should evaluate the 
implications of each case in light of their existing internal processes and procedures, and their related 
disclosures.  

https://listingcenter.nasdaq.com/assets/Board%20Diversity%20Disclosure%20Five%20Things.pdf
mailto:drivingdiversity@nasdaq.com
https://www.davispolk.com/insights/client-update/nasdaq-board-diversity-rules-approved-sec
https://listingcenter.nasdaq.com/Material_Search.aspx?mcd=LQ&cid=157&sub_cid=&years=2020&criteria=1&materials
https://www.sec.gov/newsroom/press-releases/2024-15
https://www.davispolk.com/insights/client-update/sec-charges-public-companies-inadequate-disclosures-aftermath-solarwinds
https://www.sec.gov/newsroom/press-releases/2024-122
https://www.davispolk.com/insights/client-update/sec-brings-whistleblower-enforcement-actions-against-seven-companies
https://www.davispolk.com/insights/client-update/sec-announces-enforcement-sweep-targeting-late-beneficial-ownership-and
https://www.davispolk.com/insights/client-update/sec-charges-public-companies-inadequate-disclosures-aftermath-solarwinds
https://www.davispolk.com/insights/client-update/sec-charges-public-companies-inadequate-disclosures-aftermath-solarwinds
https://www.davispolk.com/insights/client-update/sec-announces-enforcement-sweep-targeting-late-beneficial-ownership-and
https://www.davispolk.com/insights/client-update/sec-announces-enforcement-sweep-targeting-late-beneficial-ownership-and
https://www.davispolk.com/insights/client-update/supreme-court-holds-item-303-pure-omissions-claims-are-not-actionable-under
https://www.davispolk.com/insights/client-update/supreme-court-holds-item-303-pure-omissions-claims-are-not-actionable-under
https://www.davispolk.com/insights/client-update/everything-accounting-control-violation-now
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Selected reminders for FPIs 
Clawback rule 
As discussed in our Preparing Your 2023 Form 20-F client update, the SEC adopted final rules in 
October 2022 that, in accordance with the rule in the Dodd Frank Act, directed U.S. stock exchanges to 
adopt listing standards requiring all listed companies (including FPIs) to adopt and comply with a written 
clawback policy relating to compensation recovery in the event of a required accounting restatement. In 
2023, the NYSE and Nasdaq adopted listing standards relating to clawbacks requiring all listed 
companies to have a compliant clawback policy in place, which policy must be filed as an exhibit to the 
Form 20-F. 

Form 20-F was also amended, with effect from the 2023 Form 20-F, to include:  

─ Check boxes indicating (i) whether the company’s financial statements included in the filing reflect 
the correction of any error to previously issued financial statements and (ii) whether any of those 
error corrections are restatements that required recovery analysis of incentive compensation; and 

─ Item 6.F disclosure, requiring registrants who had a restatement during the last fiscal year to 
disclose specific details detailing the registrant’s actions to recover erroneously awarded 
compensation, or, if it was concluded that the recovery of compensation was not required under the 
clawback policy, a brief explanation as to why it was concluded that the clawback policy did not 
apply.  

We have seen instances of proxy advisory firms commenting on certain companies’ now-filed clawback 
policies and noting they are “weak (restatement-dependent only)”. There have also been discussions on 
panels where proxy advisory firms have stated that they do not view Dodd-Frank-mandated policies as 
sufficiently “robust” for their purposes as they do not cover misconduct (among other reasons). FPIs 
should be aware of these views but tailor their response (if any) as appropriate depending on their facts 
and circumstances. Some FPIs already go beyond what Dodd-Frank requires, and others may be 
considering doing so. There is not a one-size-fits-all approach, and while it may be appropriate for some 
FPIs’ clawback policies to go beyond what Dodd-Frank requires, this may not be the case for all.  

Read our client updates Final clawback rule adopted by SEC and NYSE and Nasdaq delay effective 
date of clawback rule to October 2, 2023 for more detailed information about the rule and listing 
standards. 

Resource extraction rules 
As discussed in our Preparing Your 2023 Form 20-F client update, in December 2020 the SEC adopted 
amendments that would require resource extraction companies to disclose payments made to foreign 
governments or to the U.S. federal government for the commercial development of oil, natural gas or 
minerals. By requiring disclosure at the national and major subnational political jurisdiction levels, rather 
than the contract level, this version of the final rules mandates less disclosure than the SEC’s previous 
resource extraction disclosure rules.  

The first compliance date for companies with a December 31 fiscal year-end was September 26, 2024, 
and companies should prepare to file again by September 26, 2025. For a more detailed discussion, 
refer to our client update Third time a charm: SEC enacts resource extraction disclosure rules. 

Share repurchase disclosure modernization rules  
As discussed in our Preparing Your 2023 Form 20-F client update, in May 2023 the SEC adopted final 
rules to require expanded share repurchase narrative disclosure in the Form 20-F. However on 
December 19, 2023, the Fifth Circuit vacated the rules after the SEC advised the court that it was unable 
to address deficiencies in the rule. The court’s decision means that FPIs do not need to comply with the 
share buyback disclosure mandate – and this includes all the new requirements under the share 
repurchase adopting release. The SEC adopted technical amendments to reflect the Fifth Circuit’s 
vacatur, by rescinding the changes to the rules and forms implemented under the now vacated rules. 

Read our client updates SEC mandates new disclosures for stock buybacks for further detail on the 
stock buyback rules adopted in May 2023 and Fifth Circuit vacates SEC buyback rule for the most 
recent update. 

https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/rules/final/2022/33-11126.pdf
https://www.davispolk.com/insights/client-update/final-clawback-rule-adopted-sec
https://www.davispolk.com/insights/client-update/nyse-and-nasdaq-delay-effective-date-clawback-rule-october-2-2023
https://www.davispolk.com/insights/client-update/nyse-and-nasdaq-delay-effective-date-clawback-rule-october-2-2023
https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/rules/final/2020/34-90679.pdf
https://www.davispolk.com/sites/default/files/2021-06/sec.resource.extraction.final_.rules_.pdf
https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/rules/final/2023/34-97424.pdf
https://www.sec.gov/rules/final/2023/34-97424.pdf
https://www.sec.gov/rules/final/2023/34-97424.pdf
https://www.sec.gov/files/rules/final/2024/34-99778.pdf
https://www.davispolk.com/insights/client-update/sec-mandates-new-disclosures-stock-buybacks
https://www.davispolk.com/insights/client-update/fifth-circuit-vacates-sec-buyback-rule#:%7E:text=After%20the%20SEC's%20request%20for,the%20SEC's%20share%20buyback%20rule.
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Electronic submission of Form 144 and glossy annual reports  
As discussed in our Preparing Your 2023 Form 20-F client update, in June 2022 the SEC adopted a final 
rule that requires electronic submission of certain documents on EDGAR, including Forms 144, “glossy” 
annual reports and Forms 6-K, that were permitted to be filed in a paper format. For further information, 
please see our client update SEC to require electronic filing of Form 144 and glossy annual reports. 

In addition, the SEC adopted an amendment to Regulation S-T on February 21, 2023, extending the 
electronic filing deadline for Form 144 from 5:30 p.m. to 10:00 p.m. for the document to be deemed filed 
the day it was submitted. This amendment is already in effect. 

Modernization of beneficial ownership reporting 
As discussed in our Preparing Your 2023 Form 20-F client update, the SEC proposed rule amendments 
to modernize the rules governing beneficial ownership reporting. On October 10, 2023, the SEC adopted 
amendments that, among others, shorten the reporting deadlines for beneficial ownership reports on 
Schedules 13D and 13G. Compliance with the revised Schedule 13D filing deadlines began on February 
5, 2024, and compliance with the revised Schedule 13G filing deadlines began on September 30, 2024. 
Compliance with the structured data requirement for Schedules 13D and 13G will be required beginning 
from December 18, 2024. 

For Schedule 13D, the amendments shorten the initial filing deadline from ten days to five business days 
and require that amendments be filed within two business days. For certain Schedule 13G filers (i.e., 
qualified institutional investors and exempt investors), the amendments shorten the initial filing deadline 
from 45 days after the end of a calendar year to 45 days after the end of the calendar quarter in which 
the investor beneficially owns more than 5% of the covered class of securities. For other Schedule 13G 
filers (i.e., passive investors), the amendments shorten the initial filing deadline from ten days to five 
business days. In addition, for all Schedule 13G filers, the amendments generally require that an 
amendment be filed 45 days after the calendar quarter in which a material change occurred rather than 
45 days after the calendar year in which any change occurred. Finally, the amendments accelerate the 
Schedule 13G amendment obligations for qualified institutional investors and passive investors when 
their beneficial ownership exceeds 10% or increases or decreases by 5%. 

FPIs remain exempt from Section 16 
As discussed in our Preparing Your 2023 Form 20-F client update, the U.S. Senate’s proposed version 
of the National Defense Authorization Act (NDAA) for Fiscal Year 2024 extended Section 16 reporting 
requirements to FPIs. However in the approved NDAA for Fiscal Year 2024, FPIs and their insiders 
remain exempt from the reporting requirements of Section 16, including “short-swing” profit liability.   

Changes in Nasdaq corporate governance rules 
Code of conduct waiver. Nasdaq amended its Listing Rules 5610 and IM-5610 related to codes of 
conduct to provide that (i) waivers of the code of conduct for directors or executive officers may be 
approved by a board committee rather than exclusively by the board, and (ii) FPIs must disclose such 
waivers within four business days by distributing a press release, filing a Form 6-K or disclosing on the 
FPI’s website in a manner that satisfies the requirements of Item 5.05(c) of Form 8-K (a change from the 
existing rule that did not have a deadline). The amendments have been effective since September 20, 
2023 for Nasdaq-listed FPIs and differ from the rules applicable to NYSE-listed FPIs who can continue 
to follow home country practice. The purpose of the change, according to Nasdaq, is to give issuers the 
flexibility to place the oversight of an issuer’s code of conduct within the jurisdiction of a particular 
committee if that structure is more effective and appropriate, and to require disclosure of code of 
conduct waivers for FPIs on the same time frame as domestic issuers. 

Corporate governance rule. Nasdaq amended its Listing Rules 5605, 5615 and 5810 to clarify and 
modify phase-in schedules for the independent director and committee requirements with respect to 
IPOs such that companies can delay complying with the requirement to have at least three audit 
committee members (in line with the phase in schedule in Rule 10A-3 under the Exchange Act) and the 
timing in which companies must have one independent director on the compensation and nomination 
committee is brought in line with current IPO practice. The new rules also clarify and modify phase-in 
periods for companies emerging from bankruptcy, transferring from other exchanges, ceasing to qualify 
as FPIs or in connection with a carve-out or spin-off transaction. The new rules were approved by the 
SEC on August 26, 2024 and became effective immediately. Most of the changes are clarifications, 
intended to codify Nasdaq’s existing practice as well as make the rules consistent with NYSE 
requirements. 

https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.sec.gov/files/rules/final/2022/33-11070.pdf
https://www.sec.gov/files/rules/final/2022/33-11070.pdf
https://www.davispolk.com/insights/client-update/sec-require-electronic-filing-form-144-and-glossy-annual-reports
https://www.davispolk.com/insights/client-update/sec-require-electronic-filing-form-144-and-glossy-annual-reports
https://www.sec.gov/files/rules/final/2023/33-11159.pdf
https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
https://www.davispolk.com/insights/client-update/preparing-your-2023-form-20-f
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Mind your XBRL disclosure 
Check with your financial printer to confirm how much lead time will be required to complete XBRL 
tagging. The SEC has been expanding the scope and types of disclosure that require XBRL and/or 
Inline XBRL tagging, including, for example, the rules on clawbacks as well as for cybersecurity and 
insider trading policies disclosure. Here is a snapshot of requirements that will first apply to annual filings 
in 2025: 

─ Insider trading policy disclosure. Disclosure required under Item 16J (relating to trading policies and 
procedures) must be tagged in Inline XBRL beginning with the 20-F filed in 2025 for companies 
reporting on a calendar year basis. 

─ Cybersecurity. Annual disclosures must be tagged in Inline XBRL beginning with the 20-F filed in 
2025 for companies reporting on a calendar year basis. Incident reporting under Form 6-K must be 
tagged in Inline XBRL beginning on December 18, 2024.  

The Division of Corporation Finance posted a sample comment letter regarding companies’ XBRL and 
Inline XBRL disclosure obligations. Among other things, the letter reminds companies to properly tag 
their disclosure in Inline XBRL. The letter goes on to flag other XBRL requirements that companies may 
have overlooked in their filings.  

Separately, the SEC’s Office of Structured Disclosure posted a statement which noted that some 
companies are incorrectly tagging basic and diluted earnings-per-share data and reminded issuers to 
review their tagging of EPS data and make necessary corrections. 

Check for broken links 
The SEC’s EDGAR Communications Office posted an announcement (updated in June 2024) reminding 
companies to confirm that the internal links (including links in exhibits) in their EDGAR filings are 
working properly before submitting filings on EDGAR. In addition, the announcement emphasized that 
companies should check whether existing filings have broken links and that they should fix these links. It 
is an often-missed point in the flurry to meet filing deadlines, so companies should work with their 
financial printer or other filing agent handling their filings to check internal links once there is an 
advanced proof to avoid any errors or a last-minute rush.  

SOX certifications 
Confirm that the CEO’s and CFO’s SOX certifications track the certification language required by 
Sections 302 and 906 of the Sarbanes-Oxley Act. 

Signatures 
The SEC allows use of electronic (rather than manual) signatures, including for Form 20-F. But there are 
attestation requirements for the first use of an electronic signature and specific procedures that must be 
followed afterwards, which are set forth in Rule 302(b) of Regulation S-T. The company must keep the 
manual signature page or authentication document, as applicable, for five years and furnish to it to the 
SEC staff on request as required under Rule 12b-11 of the Exchange Act. 

Read our client update SEC to permit electronic signatures in filings for more information on the 
requirements relating to electronic signatures.  

https://www.davispolk.com/insights/client-update/final-clawback-rule-adopted-sec
https://www.davispolk.com/insights/client-update/sec-adopts-cybersecurity-disclosure-mandates-public-companies
https://www.davispolk.com/insights/client-update/sec-adopts-major-changes-insider-transactions
https://www.sec.gov/corpfin/sample-letter-companies-regarding-their-xbrl-disclosures
https://www.sec.gov/newsroom/whats-new/2405-dqreminder-incorrect-tagging-earnings-share-data
https://www.sec.gov/filergroup/announcements-old/reminder-confirm-accurate-internal-links-edgar-filings-updated-announcement
https://www.davispolk.com/sites/default/files/sec_to_permit_electronic_signatures_in_filings.pdf
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Recent developments relevant to U.S. public 
securities offerings by FPIs 
SEC filing fees were increased 
In August 2024, the SEC issued its first fee rate advisory for the 2025 fiscal year. Effective October 1, 
2024, the filing fee that issuers must pay to register their securities with the SEC increased from $147.60 
per million dollars to $153.10 per million dollars. The SEC makes annual adjustments to the rates for 
fees, and the annual rate changes take effect on the first day of each U.S. government fiscal year, i.e., 
October 1. 

SEC adopted shortened settlement cycle 
On February 15, 2023, the SEC adopted the final rule to shorten the standard settlement cycle for most 
securities transactions from two business days (T+2) to one business day following the trade date (T+1). 
Compliance began on May 28, 2024. For further information, please see our client update SEC adopts 
T+1 settlement effective May 2024. 

Does EDGAR Next impact your 2024 20-F? 
The EDGAR Next “beta” environment went live on September 30, 2024 to give public companies 
the opportunity to begin familiarizing themselves with the new filer system. The EDGAR Next 
dashboard goes live on March 24, 2025, and filers can enroll in EDGAR Next starting on that 
date.  

This means that companies filing their Form 20-F on or after March 24, 2025 have the option of 
doing so using the EDGAR Next login credentials and platform, but are not required to do so. 
Companies can continue filing on EDGAR as they do currently until Friday, September 12, 2025. 
However, beginning on September 15, 2025, companies will be required to use the new EDGAR 
Next platform for any filings, and would be well-advised to enroll well before then. Existing filers 
will have until December 19, 2025 to enroll in EDGAR Next, but after September 12, 2025, they 
will not have the ability to make any filings until they enroll. After December 19, 2025, filers must 
submit an amended Form ID to request access to their existing accounts to make submissions. 

The SEC has published an infographic laying out these requirements, and further detail on its 
EDGAR Next page.  

https://www.sec.gov/rules-regulations/fee-rate-advisories/2025-1?utm_medium=email&utm_source=govdelivery
https://www.sec.gov/files/rules/final/2023/34-96930.pdf
https://www.davispolk.com/insights/client-update/sec-adopts-t1-settlement-effective-may-2024
https://www.davispolk.com/insights/client-update/sec-adopts-t1-settlement-effective-may-2024
https://www.davispolk.com/insights/client-update/sec-adopts-t1-settlement-effective-may-2024
https://www.sec.gov/files/edgar/filer-information/edgarnext-transition-infographic.pdf
https://www.sec.gov/submit-filings/improving-edgar/edgar-next-improving-filer-access-account-management
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If you have any questions regarding the matters covered in this publication, please contact any of the 
lawyers listed below or your usual Davis Polk contact. 

 

Pedro J. Bermeo +1 212 450 4091 pedro.bermeo@davispolk.com 

Maurice Blanco +55 11 4871 8402 maurice.blanco@davispolk.com 

Leo Borchardt +44 20 7418 1334 leo.borchardt@davispolk.com 

Ester del Valle Izquierdo +34 91 768 9650 ester.delvalle@davispolk.com 

Jon Gray +81 3 5574 2667 jon.gray@davispolk.com 

Michael Kaplan +1 212 450 4111 michael.kaplan@davispolk.com 

Yasin Keshvargar +1 212 450 4839 yasin.keshvargar@davispolk.com 

Connie I. Milonakis +44 20 7418 1327 connie.milonakis@davispolk.com 

Maxim Van de moortel +44 20 7418 1446 maxim.vandemoortel@davispolk.com 

Michael J. Willisch +34 91 768 9610 michael.willisch@davispolk.com 

Reuven B. Young +44 20 7418 1012 reuven.young@davispolk.com 

This communication, which we believe may be of interest to our clients and friends of the firm, is for general information only. It is not a 
full analysis of the matters presented and should not be relied upon as legal advice. This may be considered attorney advertising in 
some jurisdictions. Please refer to the firm’s privacy notice for further details. 
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